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TERRORISM (PREVENTATIVE DETENTION) BILL 2005 
Consideration in Detail 

Clauses 1 to 6 put and passed. 

Clause 7:  Issuing authorities - 
Mr R.F. JOHNSON:  Has the minister moved an amendment to this clause? 

Mr J.B. D’Orazio:  No.  This defines a retired judge or judge acting in a personal capacity.  The question was 
asked why it needed to be in a personal capacity. 

Mr R.F. JOHNSON:  That is right.  Forgive me, because I am no longer the primary person dealing with this 
bill.  I have been concentrating on other bills.  Members of the opposition expressed some concern about a 
possible conflict of interest with a judge who might end up on a full bench or part bench, whereby if he was the 
only judge, he would have to absent himself from deliberating on a preventative detention order against a person.  
Will the minister explain in a bit more detail exactly what will happen? 

Mr J.B. D’ORAZIO:  Clause 7 provides that the issuing authority needs to be a judge or a retired judge acting 
in his personal capacity.  The argument is that the High Court might find that a judge who was a member of the 
bench and not acting in his private capacity might have a conflict, in that supposedly, under the act, a judge in a 
court must go through a court process or a guilty plea process to reach an outcome before he can pass sentence, 
whereas this preventative order goes against that process.  There is no jury, there is no court case and there is no 
plea of guilty.  That is why the clause specifically says that it is a judge acting in his personal capacity or a 
retired judge.  I have also included in clause 22 the proviso that if a judge gives an order, when the matter goes to 
court for a review of the order, the same judge cannot hear the application.  Clause 7 provides for a constitutional 
challenge that might occur if a judge acted in his normal capacity and did not go through the normal judicial 
process.  That is what this clause is about.  That interpretation of the clause has been adopted across Australia. 

Mr R.F. JOHNSON:  So that we have it on the record, will the minister tell us whether there are any differences 
between this clause and legislation in other jurisdictions throughout Australia? 

Mr J.B. D’ORAZIO:  Different processes are used across Australia.  In New South Wales the application for a 
preventative order is made directly to the Supreme Court.  In South Australia a minister may appoint a judge, 
whereas the Western Australian legislation provides for the government to make the appointment.  The 
commonwealth legislation provides for the minister to appoint, in writing, an issuing authority for continuing 
detention under a range of categories.  The provisions differ throughout Australia.  The principle behind the use 
of a retired judge or a judge in a private capacity is specific to our legislation, although the principle also applies 
in South Australia because that was discussed during debate on South Australia’s legislation. 

Mr R.F. JOHNSON:  The South Australian legislation provides for an officer above the rank of assistant 
commissioner to be an issuing authority. 

Mr J.B. D’Orazio:  No, no, no. 

Mr R.F. JOHNSON:  Yes; the minister should not say no, no, no to me.  I have looked into this matter.  I am 
comparing our legislation with South Australia’s legislation, in which a senior police officer above the rank of 
assistant commissioner can be an issuing authority.  I understand, however, that he can do that only if there is an 
urgent need for the order and if, in the circumstances, it is not reasonably practicable to have the application for a 
preventative detention order dealt with by a judge.   

Why has the government not provided for the same situation in Western Australia?  This legislation is aimed at 
possible terrorist activities.  If it is necessary to issue an urgent order, surely the South Australian line would be 
applicable, under which a senior police officer above the rank of assistant commissioner - the two deputy 
commissioners and the commissioner in Western Australia - would be equally able to issue a preventative 
detention order in this state. 

Mr J.B. D’ORAZIO:  This clause maintains a safeguard for the system.  We are sure that it is possible to get 
access to a Supreme Court judge or a retired judge 24/7.  The legislation enables the order to be issued in remote 
areas by telecommunication methods or even orally.  It is another safeguard to ensure that the police, who will be 
applying for the order, must refer to an independent person for an order.  It is in line with some of the other 
conditions in the bill to ensure that this draconian legislation is applied fairly and that the community can have 
some faith in the fact that it contains some safeguards. 

Mr R.F. JOHNSON:  It appears that the minister is more worried about the person for whom an order will be 
issued than for the safety of people in Western Australia.  I have the legislation for the other states in front of me.  
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The minister seems to be showing caution on the side of the offenders.  In New South Wales, PDOs may be 
issued only by a Supreme Court judge acting in a judicial capacity.  Why does the government not trust officers 
as senior as deputy commissioners and the Commissioner of Police to issue an order when there is an urgent 
need for one?  

Mr J.B. D’ORAZIO:  The New South Wales legislation, apart from the safeguard provisions, provides that a 
Supreme Court judge acting in a judicial capacity can authorise detention.  Our Solicitor General’s advice is to 
the contrary, hence the provision for a retired judge or a judge acting in a private capacity.  However, as has been 
pointed out to me by the adviser, in South Australia, the police can authorise detention for only 24 hours, 
whereas our legislation provides for 14 days.  Overriding that is another safeguard in our legislation, whereby 
someone independent of the police, who will be prosecuting the detention order, will review the case.  There is 
no reason that a retired judge or a judge cannot be contacted 24/7.  It is another safeguard that will not slow 
down the process.  However, it will assure the community that this legislation, which has the capacity to take 
away people’s rights, contains another safeguard. 

Mr R.F. JOHNSON:  I am not in complete agreement with the minister.  He is giving too much leeway to the 
person suspected of carrying out a terrorist act or being involved in a terrorist cell.  We are talking about 
probably the worst type of person in society.  I suggest that under the South Australian legislation and that in 
some of the other states, that person will be taken before the Supreme Court once the initial order has been 
sought.  The minister is saying that here it can be authorised by a retired judge or a judge in a personal capacity.  
Even if a judge in his private capacity or a retired judge grants an order, the police will then have to take the 
alleged offender to the Supreme Court within a very limited time to have the order upheld and the length of time 
varied if necessary.  I cannot see why the civil rights of the alleged offender should override detaining that 
person as quickly as possible.  Surely the police will be able to do that through its normal chain of command; 
namely, two deputy commissioners and the commissioner.  Why does the minister believe they cannot be trusted 
to do that, given that he has said that a retired judge or a judge in his personal capacity could do that, knowing 
full well the person would have to go before the Supreme Court to have the PDO upheld or varied?  I cannot see 
why the minister is more concerned about the person who is being detained than the safety of Western 
Australians. 

Mr J.B. D’ORAZIO:  This clause does not put the community at risk.  The operation of this clause will enable 
police to have access to the detention order in a timely manner.  This enables a process to be completed 
independent from the people who will implement the order.  It is another safeguard in the process.  It will not 
hinder police operations.  It will give the community more confidence because an order will be issued by 
someone independent of the process; namely, a retired judge or a Supreme Court judge in a personal capacity.   

Various jurisdictions have chosen to implement their versions of the system that were agreed to by the Council 
of Australian Governments.  This is the system we will implement.  It guarantees that we can take someone out 
of the community who might be involved in an unspeakable act.  More importantly, it contains safeguards to 
protect people’s rights.  Those safeguards can be seen to be operating because well-respected, independent 
people will authorise a PDO.  That will not affect the implementation of the scheme. 

Dr E. CONSTABLE:  I have followed the toing-and-froing between the member for Hillarys and the minister, 
but I want some clarification of the clause.  What does the minister mean by judges acting in a personal 
capacity?  Are Supreme Court judges not always Supreme Court judges when they are dealing with a matter 
such as this?  Why can Supreme Court judges suddenly act in a personal capacity?  I want an explanation of that.  
I also want to know how many appointments of judges and retired judges the minister expects to make.  How 
many people will be available?  Do the police who are seeking such an order go to a retired judge’s home?  
Where do they go?  Where do they actually meet to have an order fulfilled? 

Mr J.B. D’ORAZIO:  I explained at the start of debate on this clause the reason for “personal” versus “Supreme 
Court judge”.  A Supreme Court judge is appointed under constitutional powers, but I am told that a Supreme 
Court judge acting as a judge cannot issue one of these preventative detention orders, as it could contravene his 
ability to act as a judge in the Supreme Court and there may be an appeal to the High Court.  That is the legal 
advice I have.  Therefore, a declaration that the judge is acting in a private capacity will bypass that issue.  Also, 
there is provision in the bill for setting up a panel of judges. 

Dr E. Constable:  How many? 

Mr J.B. D’ORAZIO:  All the Supreme Court judges in a private capacity could be on the panel, but they would 
need to apply for appointment to the panel and accept the fact that they would be appointed under this bill. 

Dr E. Constable:  Why not appoint retired judges then? 

Mr J.B. D’ORAZIO:  We can add retired judges to the list, but they must also agree to be on the panel. 
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Dr E. Constable:  How many do you envisage will be on this panel?  It is a perfectly simple question: five, 10, 
20?  How many will you need? 

Mr J.B. D’ORAZIO:  I expect all Supreme Court judges and many retired judges will accept appointment to the 
panel, so it could be between 20 and 30. 

Dr E. Constable:  How many applications a year are you expecting? 

Mr J.B. D’ORAZIO:  I hope that this legislation is never used while I am a member of this house. 

Dr E. Constable:  How many a year are you expecting? 

Mr J.B. D’ORAZIO:  None. 

Dr E. Constable:  That is the answer I was looking for. 

Mr J.B. D’ORAZIO:  But we cannot be sure. 

Dr E. Constable:  I know. 

Mr R.F. JOHNSON:  I appreciate the minister’s comments and his obviously heartfelt wishes that this 
legislation is never used.  However, I suggest that it will be used at some stage.  We know that in other states 
suspected terrorists have been apprehended by the police.  It is fanciful to think that we in Western Australia will 
be shielded from any of those sorts of activities or from active members of a terrorist cell.  It has been said 
publicly by people involved in anti-terrorist activities, such as the Federal Police and various state police 
services, that there are people in Western Australia who are believed to be involved in terrorist organisations.  If 
the minister refutes that, quite frankly he is living in a different world from the rest of us.  I am absolutely certain 
that there are people in Western Australia who are involved in terrorist organisations. 
I return to the point I was making, and the comments and concerns elucidated by the member for Churchlands.  
Clause 7, relating to issuing authorities, states - 

(1) The Governor may, in writing, appoint a judge or retired judge as an issuing authority for 
preventative detention orders. 

(2) A judge or retired judge cannot be appointed as an issuing authority unless - 

(a) the judge or retired judge has consented in writing to the appointment; and 

(b) the consent is in force. 
My question goes on from what the member for Churchlands said.  I know that the Minister for Police and 
Emergency Services is the minister handling the legislation in this house, but he was not the minister who 
introduced the legislation.  It was introduced by the Premier and came from a meeting of the Council of 
Australian Governments.  As I understand it, the member for Girrawheen and Minister for Citizenship and 
Multicultural Interests intended to handle it in her capacity as Minister Assisting the Minister for Federal Affairs, 
but obviously she feels that she would prefer not to handle it.  The Minister for Police and Emergency Services, 
therefore, has been given the job.  My first question is: which minister will oversee this legislation when it 
becomes an act?  A state minister must do that.  Will it be this minister, as the Minister for Police and 
Emergency Services, or will it be another minister; and, if so, will the minister please tell me which minister it 
will be?  Again, following on from what the member for Churchlands said, what is the intention of the 
government in appointing those judges or retired judges?  They must consent in writing and they must do that 
once this legislation is passed.  The minister cannot ask them to do it when a PDO is pending. 

Mr J.B. D’Orazio:  That is right. 

Mr R.F. JOHNSON:  It would be ludicrous to do that. 

Mr J.B. D’Orazio:  That is right. 

Mr R.F. JOHNSON:  Has the minister spoken with the Chief Justice? 

Mr J.B. D’Orazio:  Yes. 

Mr R.F. JOHNSON:  Has the Chief Justice spoken to all the judges who come under his jurisdiction?  How 
many of those judges are prepared to consent in writing to the appointment?  The Governor must appoint those 
judges.  What is the length of time for which those appointments will be made?  What is the length of time that 
the consent will be in force?  Subclause (2) states that an appointment cannot be made unless the consent is in 
force.  I think, therefore, that a judge or retired judge could withdraw consent at any stage.  If the minister could 
answer those various questions, it may give the member for Churchlands and me some comfort. 
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Mr J.B. D’ORAZIO:  This bill has been discussed with the Acting Chief Justice, who saw no problem with it.  I 
anticipate that all Supreme Court judges will be members of the panel, but that is subject to them giving written 
consent. 

Mr R.F. Johnson:  Exactly. 

Mr J.B. D’ORAZIO:  I expect that some Supreme Court judges would be on that panel, but it is subject to them 
giving written consent.  I expect that some retired judges will be quite happy to be involved with this process.  
We have not reached the stage of physically asking them, because we cannot do that until the legislation is in 
place; however, I do not anticipate any problem.  There has been no indication from the Acting Chief Justice that 
there will be a problem. 

Mr R.F. Johnson:  What about retired judges? 

Mr J.B. D’ORAZIO:  We believe that a number of retired judges will be happy to fulfil that role, but we cannot 
approach them until the bill has been enacted. 

Mr R.F. Johnson:  With due respect, you can approach them and investigate the possibility. 

Mr J.B. D’ORAZIO:  We have not done that, but we anticipate that there will be enough Supreme Court judges 
in place for this to be covered.  As I said, the Acting Chief Justice was quite happy with the legislation and 
understands what we are trying to do.  It is not that I expect a number of applications.  I understand what the 
member for Hillarys is saying.  I am not naive; I understand that there are terrorist groups.  However, the 
legislation is very specific and contains a provision for limiting an application for a preventative detention order 
to two weeks before a suspected event.  There will, therefore, need to be very specific information about when 
an order can be issued.  It is not just about going out and pulling someone off the street.  An officer seeking a 
preventative detention order must give evidence of specific information and be able to articulate the basis for 
granting the order.  There is a raft of protections in the legislation on the bases that these orders can be made.  I 
am not kidding myself that this legislation will not be used, but I do not think it will be used often.  Hopefully, 
the state will not have an opportunity to use it at all.  I do not believe that there will be a problem in having a 
panel of people.  I expect all Supreme Court judges will be on this panel in their private capacity.  However, if 
some choose not to be, the act allows them not to be on the panel. 

Mr R.F. Johnson:  The minister has not answered my first question.  Which minister will be responsible for 
overseeing this legislation when it becomes an act? 

Mr J.B. D’ORAZIO:  That will be a decision for the government.  It could be a number of ministers. 

Mr R.F. Johnson:  That’s a worry! 

Mr J.B. D’ORAZIO:  It might be the Attorney General; it might be me; that is a decision for government, but it 
will not actually impact on the application of the act.   

Mr E.S. Ripper:  It is not something that your side will need to worry about for some considerable period. 

Mr R.F. JOHNSON:  The Treasurer should know never to interject when he wants me to stay seated, because it 
is like a red rag to a bull. 

The SPEAKER:  The Treasurer is bad! 

Mr R.F. JOHNSON:  Absolutely.  I presume that this will be my final comment - if the Treasurer keeps quiet! 

Mr E.S. Ripper:  I’m warned! 

Mr R.F. JOHNSON:  The minister said that a detention order can be issued only 14 days before a terrorist act is 
suspected to occur.  I thought it could also be after a terrorist act - 

Mr J.B. D’Orazio:  It is twenty-eight days afterwards. 

Mr R.F. JOHNSON:  Exactly.  It is not only 14 days before, but also 28 days after.  That will protect evidence 
and so forth.  The minister should have said that when he gave his explanation.   

Finally, the minister would have been better to follow to some extent the South Australian legislation and to have 
faith in our most senior police officers, the commissioner and the two deputy commissioners, and allowed them 
to issue an order when clearly there is an urgent need to do so. 

Ms S.E. WALKER:  I thank my colleague the member for Hillarys.  I thought I might be able to get him to 
speak for an hour on the short title, because he is very good.  How will the judge go about hearing the 
application? 

Dr E. Constable interjected. 
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Ms S.E. WALKER:  The member for Churchlands always has very probing and thorough questions.  How will 
the judge do that?  He gets permission from the police commissioner, but he cannot go into the Supreme Court 
because the original order is not made by the judge in his role in the Supreme Court.  What will he do?  Will he 
go into his chambers?  Where will he hear the application - in a coffee shop?  Has the minister thought that 
through?  Please tell me that this has been thought through. 

Mr J.B. D’ORAZIO:  I am informed that this is no different from requesting a warrant.  Judges can use 
whatever premises they use for their normal operations, except the court.  They could use a room in their office.   

Ms S.E. Walker:  Isn’t their office in the court? 

Mr J.B. D’ORAZIO:  No.  As I have explained, it is exactly the same as asking for a warrant.  

Ms S.E. Walker:  Yes, but I don’t know what that is.  I have never asked for one. 

Mr J.B. D’ORAZIO:  The information I have is that it is not the actual location but the judge’s capacity that 
determines it.  It can be in any location, as long as the process -  

Dr E. Constable:  It can’t be in the court, so there is a location issue. 

Mr J.B. D’ORAZIO:  It can be in the court, but the judge would act in that capacity, and not as a judge. 

Dr E. Constable:  It can be anywhere then.  Let us be clear.  You did say that it cannot be in the court, but it can 
be in the court.   

Mr J.B. D’ORAZIO:  I am advised that it can be in the court. 

Dr E. Constable:  The judge would just put on another hat. 

Mr J.B. D’ORAZIO:  He would be there in a private capacity. 

Ms S.E. Walker:  It cannot be in the courtroom, but it can be in the court precincts. 

Dr E. Constable:  It can be in the courtroom, we have just been told. 

Ms S.E. Walker:  No, the courts.  

Dr E. Constable:  Let us get this clear. 

Mr J.B. D’ORAZIO:  It has been pointed out to me that it can be in the judge’s private chambers or in the open 
chambers, as the member has called it, which can be the court. 

Dr E. Constable:  That is the physical space of the court where cases are tried.  It can be in that physical space?  

Mr J.B. D’ORAZIO:  Yes.  

Dr E. Constable:  It can be anywhere?  

Mr J.B. D’ORAZIO:  Correct, but it is not the court acting as a court. 

Dr E. Constable:  The judge puts on his other hat. 

Mr J.B. D’ORAZIO:  He is acting in a private capacity. 

Dr E. Constable:  He takes off the wig and puts on something else; that is the difference. 

Mr J.B. D’ORAZIO:  It is a technicality; correct. 

Dr E. Constable:  It is just a funny game that men play.   

Ms S.E. WALKER:  Does a Supreme Court judge act in a personal capacity within the confines of a courtroom 
in any other area? 

Dr E. Constable interjected. 

Ms S.E. WALKER:  Yes, I mean in any other area of law.  Yes, for any other purpose. 

Mr J.B. D’ORAZIO:  When judges issue warrants, they act in a different capacity.  There is also an identical 
provision in the Australian Crime Commission Act. 

Ms S.E. Walker:  Doesn’t that reflect the uniform legislation? 

Mr J.B. D’ORAZIO:  Yes. 

Ms S.E. Walker:  Is there any other purpose for which a judge acts in a personal capacity in the Supreme Court 
room? 
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Mr J.B. D’ORAZIO:  My advisers are not sure.  The warrant capacity is one purpose.   

Ms S.E. WALKER:  The clause refers to a retired judge.  When people retire, they do different things.  For how 
long can a judge be retired to be appointed as an issuing authority?  Is there a limit of 10, five or two years? 

Mr J.B. D’ORAZIO:  The judge must agree to be appointed as an issuing authority, and there must be ongoing 
consent.  The criteria under which judges can be approached have not been established yet, but I presume that we 
will want as many judges as possible to agree to be on this panel. 
Ms S.E. Walker:  Will you have a time span?  You wouldn’t want a judge who has been retired for 15 years, 
would you? 

Mr J.B. D’ORAZIO:  It will be determined on a case-by-case basis. 
Ms S.E. Walker:  People get rusty. 

Mr J.B. D’ORAZIO:  We will want judges who are competent, if that is what the member means. 
Mr R.F. Johnson:  How many retired judges are there in Western Australia? 

Mr J.B. D’ORAZIO:  Good question.  I thank the member for Hillarys for the notice! 
Mr R.F. Johnson:  I am sure that your advisers might have an idea. 

Mr J.E. McGrath:  The government got an 80-year-old retired judge to do the inquiry into the prison system. 

Mr J.B. D’ORAZIO:  And he did a fantastic job, did he not? 
Mr J.E. McGrath:  Get him to move back to Perth.   
Mr R.F. Johnson:  Judges continue to be judges until way past their best-before date.  I would not have thought 
there would be many retired judges.  They do not retire from the bench until much later in life than a member of 
Parliament would normally consider retiring.  I thought there would be a limited number of retired judges. 
Mr J.B. D’ORAZIO:  I am informed that Justice Burt did a lot of work for a number of years after he retired, 
and there are a number of other judges in the same situation. 
Mr R.F. Johnson:  You say “a number”.  What number?  Are there two or three others, or 10 others? 

Mr J.B. D’ORAZIO:  If the member wants me to find out, I can try to find out.  I am not sure that I have that 
information with me.  The indication is that it is either three or four. 
Mr R.F. Johnson:  Three or four retired judges are not a lot to choose from, and that is the concern I had.  That 
is why I felt that the police commissioner or the two deputy commissioners could have been the initial issuing 
officers.  They must then take the order to the Supreme Court to have it upheld or varied.  If there are only three 
or four retired judges in Western Australia, they might all be on holiday at the same time. 

Mr J.B. D’ORAZIO:  However, they will have access to the Supreme Court 24/7.  All the current judges can do 
that in a private capacity and they have access to the Supreme Court 24/7.  
Mr R.F. Johnson:  How many of those do we have? 

Mr J.B. D’ORAZIO:  There are 17 Supreme Court judges.  I do not think there will be many applications made 
under this legislation. 

Mr R.F. Johnson:  You never know. 
Ms S.E. WALKER:  I am not trying to be pedantic, but if the judge were to put on his other hat and act in that 
capacity in the Supreme Court because someone had made an application, he would need to close the court.   

Mr J.B. D’Orazio:  This would need to be done confidentially. 

Ms S.E. WALKER:  Yes.  How would that work in practice, given that the court would be operating?  Will 
statistics be kept of when they issue these orders?   

Mr J.B. D’Orazio:  I do not expect that hundreds of these orders will be issued. 

Ms S.E. WALKER:  When the minister said he would be using as many retired judges as he could, I thought he 
might be expecting hundreds of these orders.   

Mr J.B. D’Orazio:  I have made the comment that I do not expect this legislation to be used at all.  However, we 
cannot be certain.   

Clause put and passed.   

Clause 8 put and passed.   
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Clause 9:  Basis for applying for and making preventative detention orders -  
Ms S.E. WALKER:  Both the Law Society of Western Australia and the Law Council of Australia are 
vehemently opposed to this bill.  As I said during the second reading speech, in light of the terrorist acts that 
have occurred since September 11, this sort of legislation brings out academics and all sorts of people who want 
to discuss human rights issues and other issues.  The bill has sought to ameliorate that to some extent by 
providing that only the Commissioner of Police will have the power to authorise a police officer to apply for a 
preventative detention order.  That is different from the situation in other states.  Is Western Australia the only 
state in which only the Commissioner of Police has the power to authorise a police officer to apply for a 
preventative detention order? 

Mr J.B. D’Orazio:  There is a different process in each state.  We have chosen the Commissioner of Police, and 
he can delegate down to the deputy commissioner. 

Ms S.E. WALKER:  And any other officer above the rank of superintendent.   

Mr J.B. D’Orazio:  Yes. 

Ms S.E. WALKER:  Who is between the rank of superintendent and deputy commissioner?  Perhaps the Acting 
Speaker could tell us! 

Mr J.B. D’ORAZIO:  The bill states the assistant commissioner or deputy commissioner, or any rank above the 
rank of superintendent.  There are not that many.  Is that right?   

The ACTING SPEAKER (Mr M.J. Cowper):  There are seven assistant commissioners, one deputy 
commissioner and the commissioner,  

Mr R.F. Johnson:  It is most unusual for the chairman to be taking part in the debate!   

The ACTING SPEAKER:  I am clarifying a particular point. 

Mr J.B. D’ORAZIO:  Exactly.  It is very good advice.  The minister needed your assistance, Mr Acting 
Speaker, so thank you for that.   

The ACTING SPEAKER:  My pleasure, minister. 

Mr J.E. McGRATH:  Subclause (2) states -  

A terrorist act referred to in subsection (1) must be one -  

(a) that is imminent; and  

(b) that is expected to occur, in any event, at some time in the next 14 days.   

Why was 14 days chosen as the time parameter?  It has now been accepted that many months before the 
September 11 terrorist acts actually occurred, terrorists had been training people to fly planes.  If the police had a 
suspicion that certain people were training others to carry out a terrorist attack at some time in the future, would 
this preclude the Commissioner of Police from detaining those people?  What does “imminent” mean, and why 
has the 14-day time frame been chosen? 

Mr J.B. D’ORAZIO:  This is a piece of legislation of last resort.  The police still have at their disposal all their 
powers and processes under other acts.  Because this is a piece of legislation of last resort, we wanted to make 
sure that the period was not too long.  We do not want this legislation to be used to hold a person indefinitely 
without trial or on an inconsistent basis.  Therefore, this will apply only if the event is expected to occur at some 
time in the next 14 days.  We need to remember that this is draconian legislation.  We are taking a person out of 
circulation and taking away his or her right to be heard.  Therefore, we need to be specific.  We make no apology 
for the fact that the time frame is only 14 days.  However, as I have pointed out to the member for Hillarys, if it 
is for the purpose of protecting evidence after a terrorism act has occurred, the time frame is 28 days. 

Mr J.E. McGRATH:  After September 11 the one criticism of the police from people around the world was that 
if they had had suspicions, or evidence, to suggest that people were being trained to fly planes, they should have 
taken action.  I would not like to think that the police might have some knowledge of a terrorist act but would 
have to wait for close to 14 days, or until after it had actually happened, because they did not have enough 
evidence to take action against the people involved.  I have some concern about that, because it is a grey area. 
Mr R.F. JOHNSON:  The member for South Perth has highlighted a matter that I also have a concern about.  I 
fail to see how the police can ascertain on what date a terrorist act will take place, because things change.  The 
14-day period is very prescriptive.  I know there are other acts under which the police can act if they believe a 
terrorist act is about to take place or is being planned; for example, the conspiracy laws.  However, those laws do 
not provide the same safeguards as this bill.  One of those safeguards is the power to make a non-communication 
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order.  If the police detain a person under the scenario that the minister has put forward - that is, outside the 14-
day period - there is nothing to stop that person from communicating with cohorts in the outside world, whereas 
this legislation limits the amount of communication that such a person can have with other people who may be 
connected with the terrorist cell.  That is a concern, because unless people are detained under this legislation, 
they will be able to communicate with anyone they want.  It is very prescriptive.  The United Kingdom has 
recognised the problem of having a short period within which to issue a preventative detention order.  In 2000 
the maximum time for which a person could be detained in the United Kingdom was seven days.  That was, of 
course, way before the London bombings.  There have been bombings in the United Kingdom for the past 
30 years, mainly by the IRA.  However, that was before the dreadful train and bus bombings and the injury and 
loss of life by a group of Islamic extremists who were hell-bent on killing as many innocent people as they 
could.  Therefore, in the UK Criminal Justice Act 2003, the period of seven days has been amended to 14 days.  
However, in the UK Terrorism Bill, the period of detention without charge has been changed to 28 days.  The 
government actually wanted to have a three-month period, but the wets in the House of Commons decided that 
was too much, and they did not want to treat suspected terrorists inhumanely, so it was changed to 28 days.   
At least the United Kingdom has 28 days, which is much more reasonable than what we are looking at today.  I 
want to know how the government can justify the period of 14 days for which somebody can be detained under a 
preventative detention order, because the government will not know when the terrorist act is planned to occur.  
There might be some surveillance, telephone intercepts and so on, but that does not mean to say that during that 
period is when the terrorist act will happen.  Those people might be using that sort of language in the thought 
that they might be being monitored and in the thought that the police might be trying to gather evidence against 
them.  These people are not stupid - not in every sense of the word, anyway.  They are devious; I suggest they 
are the most devious people in the world at the moment.  I believe that it does not do justice to the safety of 
Western Australians, in particular, to have a period as prescriptive as 14 days.  The legal bods have looked at 
legislation in other jurisdictions - if they have not, they should have done - particularly in instances in which 
people have been killed and injured by terrorist acts.  We have seen it in the UK, America and Madrid, so why is 
the government not prepared to consider 28 days, which is in line with the UK legislation?  Very often we follow 
the UK legislation.  If the UK has got it right, it is because it is learning after the event to make it 28 days.  I am 
asking the minister why does the government not learn before the event - God forbid it should ever happen - and 
make it 28 days, so that there is far more lead time for more evidence to be gathered while those people are kept 
in detention, where there is less likelihood that they will cause death and injury to Western Australians?   
Ms S.E. WALKER:  This clause provides for the period of 14 days.  The member for Hillarys and the member 
for South Perth have me thinking.  This provision applies to when a person can be snaffled.  When I say 
“snaffled”, I mean taken off the streets.  For a person to be snaffled, a terrorist act must be imminent or expected 
to occur at some time in the next 14 days.  It is only when that occurs, along with all the other criteria being met, 
that that person can be taken into preventative detention, which is up to only 14 days.  The member for Hillarys 
is saying that that period should be extended to 28 days, I think.  However, looking at subclause (2), why do the 
criteria have to be a terrorist act that is imminent or that is expected to occur, in any event, at some time in the 
next 14 days?  Why can it not be a terrorist act that is being planned?  Why are we limiting ourselves to one that 
is imminent or one that will occur within 14 days?  Surely the fact that one is being planned is enough.  Because 
this bill is uniform legislation, it must go to a Council standing committee.  Maybe the committee should look at 
that issue.  Maybe the minister has already looked at it himself.  I want to ask the minister something else about 
this clause, but I will come back to it. 
Mr J.B. D’ORAZIO:  This is legislation that came out of the Council of Australian Governments.  The 
proposition put forward by the Prime Minister was on the advice of the Australian Federal Police; that is, the 
14 days.  Therefore, each of the states has put this into its legislation.  Although at the fringes we are changing 
the parameters and the processes, the period of 14 days is uniform across the jurisdictions.  It is about taking 
somebody off the streets when that person is about to be involved in a terrorist attack, and the situation meets a 
raft of criteria.  There are provisions for this legislation to be reviewed in 12 months. 
Ms S.E. Walker:  You have provisions in this legislation that are not included in legislation anywhere else in 
Australia.  Is there any reason that the minister knows of that it was not put in that other legislation? 

Mr J.B. D’ORAZIO:  As I said, this is a draconian piece of legislation, and these provisions reflect the 
agreements that were made.  We have changed things at the fringes; in other words, the processes and how we 
go about them.  However, the basics in this legislation are uniform across Australia.  The two-week and 
imminent-act provisions are uniform.  We have built in some further safeguards regarding human rights to make 
sure that there cannot be abuses.  If we were to change the period, we would need to look at those safeguards.  
However, I would be uncomfortable with allowing a piece of legislation to go through that could be used by 
somebody in an unfortunate circumstance.  We need to have a balance, and I believe the balance is achieved by 
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including in the legislation the provisions about an imminent attack, 14 days or the 28 days to protect evidence, 
and having the safeguards built in.  This legislation conforms with the general agreement at the COAG meeting 
and meets all the objectives.  Therefore, I believe it is appropriate that we support this clause as it is. 

Mr R.F. JOHNSON:  The member for Nedlands’ questions about this clause and the minister’s responses have 
reminded me of something that was said during the briefings on this bill.  The minister can interject and tell me 
whether I am right or wrong.  I know this is uniform legislation, or is part of a uniform legislation package.  The 
legislation is not all identical; it is complementary legislation or mirror legislation.  I cannot remember the other 
expression.  However, at the end of the day, does that include the Australian Federal Police? 

Mr J.B. D’Orazio:  Meaning what? 

Mr R.F. JOHNSON:  The minister said that the period of 14 days is uniform.  As I understand it, the Australian 
Federal Police can hold these people for only 48 hours. 

Mr J.B. D’Orazio:  No.  It is commonwealth legislation that allows two days’ detention, and each of the states 
has agreed to 14-day preventative detention orders. 

Mr R.F. JOHNSON:  Yes.  However, the point I am trying to make - the minister will correct me if I am 
wrong - is that the Australian Federal Police might pick up someone whom they suspect is planning a terrorist 
activity.  They might not know that it will be within 14 days.  However, they might pick up someone because 
they have overheard conversations, interceptions and all the rest of it.  The AFP is allowed to keep that person 
for only 48 hours.  If that person is picked up in the state of Western Australia, or wherever it might be - Western 
Australia will implement this legislation to detain those suspects - the police will have only 14 days, less 
48 hours, to detain him.  They can keep that person only for the period after the 48 hours.  That comes off the 
14 days. 

Mr J.B. D’Orazio:  That’s right. 

Mr R.F. JOHNSON:  The Australian Federal Police might have picked up some suspects for planning a 
terrorist attack, but those people might not be planning that attack imminently or within a period of 14 days.  
How will the government reconcile that situation with the legislation that is before the house today?  I believe 
the government could come unstuck here somewhere, because it would have to prove that those people were 
planning that attack within 14 days.  That might be very difficult.  If the Western Australia police have been 
tracking a group or an individual, they could probably suspect, with the information they have gleaned from 
telephone interceptions, listening devices and all the rest of it, that it could be imminent, or at least within 
14 days.  However, if the Australian Federal Police picks up somebody, it must get shot of him after 48 hours.  
Then the Western Australian police must take him, if it is our jurisdiction.  How does that reconcile with this 
legislation, under which it cannot be done unless it is known that the terrorist act is imminent or is expected to 
occur within 14 days? 
Mr J.B. D’ORAZIO:  The terrorist act referred to under the holding provision in the commonwealth Criminal 
Code Act is the same as that in the state act.  In other words, if the Australian Federal Police holds a person for 
48 hours, it must be because a terrorist act is imminent and is expected to occur, in any event, at some time in the 
next 14 days.  That is in the federal act.  Therefore, for the Australian Federal Police to hold a person for two 
days, it must comply with that requirement, which is also in this legislation.  In other words, the Western 
Australian police can hold a person for 14 days based on this provision; that is, an act is imminent or expected to 
occur in the next 14 days.  If the Australian Federal Police holds a person for two days, it must also comply with 
that requirement.  The terrorist act must be imminent and it must be one that is expected to occur, in any event, at 
some time in the next 14 days. 
Mr R.F. Johnson:  Just remind me: what is the definition of “imminent”?  Is that less than 14 days, or could it 
be more than 14 days? 
Mr J.B. D’ORAZIO:  There is no formal definition of “imminent” in the text.  However, the period of 14 days 
is the maximum, so it would be any time before that.   
Ms S.E. WALKER:  This is a valid point.  I do not think we should be concerned whether it is imminent or 
within 14 days.  Clause 9(1) says “the person is going to engage in a terrorist act”.  We know that person is going 
to engage in a terrorist act.  That person has to possess a thing that is connected with the preparation for, or the 
engagement of a person in, a terrorist act or has done an act in preparation for, or planning, a terrorist act.  It is 
okay to do that because they will not come under this legislation as long as it is within 16 days.  That is what this 
bill says.  Why have they chosen the arbitrary cut-off date of 14 days? 

Mr J.B. D’Orazio:  That was the advice of the Australian Federal Police and that is what COAG has adopted. 
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Ms S.E. WALKER:  I know that.  I want to know the rationale.  The fact is that the person may be doing an act 
that leads to them being engaged in terrorism.  There is a whole set of criteria.  Then we say, “It’s okay.  You 
can do all that.  As long as you do it within two months, we won’t snaffle you.”  I do not understand that.  Does 
the time limit of 14 days have anything to do with the fact that the person can be held for 14 days?  The crux of 
the terrorist act is in clause 1.  I would have thought that that is why the person can be picked up but they cannot 
pick them up if it is not planned for two months, which seems strange to me. 

Mr J.B. D’ORAZIO:  As the member for Nedlands is well aware, this is draconian legislation that takes 
people’s rights away so there needs to be a balance between what is required to protect our community and the 
human rights involved. 

Mr R.F. Johnson:  There are the human rights of the possible victim, never mind the perpetrators. 

Mr J.B. D’ORAZIO:  We need a balance.  The advice to the Prime Minister from the Australian Federal Police 
and the security people was that two weeks was adequate. 

Ms S.E. Walker:  You are not talking about the two weeks’ holding time but a two-week period for when the 
terrorist act may occur. 

Mr J.B. D’ORAZIO:  It does not stop the security people monitoring, following and listening to these people, 
all the things that they have the power to do anyway.  When they know there is going to be an act, they have that 
power.  Under the commonwealth act, they can detain them for two days; under the state act, they can do it for 
14 days.  The advice given to the Prime Minister, and accepted by him and the state Premiers, and what we are 
now enacting with this legislation, is that that period of two weeks is adequate - the act is imminent or will occur 
within the two weeks. 

Ms S.E. Walker:  The member for Hillarys is quite right.  The defence council could argue that the terrorist act 
was not going to happen for 15 days or 16 days.  Is there anything in this bill that would not make that void?  If 
the terrorist act was definitely planned outside 14 days, would the picking up of the person void the PDO? 

Mr J.B. D’ORAZIO:  If the PDO were an issue, it does not void it. 

Ms S.E. Walker:  On review? 

Mr J.B. D’ORAZIO:  On review, the judge may decide to change the period or may allow it to stand.  That is 
the decision of the court.  However, it does not stop surveillance organisations such as ASIO using whatever 
devices and all the things they do normally to continue monitoring people.  Once it comes to a two-week period 
and they can satisfy the issuing authority that that is a problem, the PDO is issued.  Once it is issued, it is valid 
until it is challenged by a court. 

Ms S.E. Walker:  The whole purpose of the PDO and to get these people off the streets is to keep it quiet so it 
does not arouse anyone else in the chain.  Under this bill, a review can be made.  If a clever lawyer goes before 
the judge to do the review, he can say, “I’m sorry; they weren’t planning it for 18 days and you released my 
client straightaway.”  That blows the whole thing. 

Mr J.B. D’ORAZIO:  If it was going to happen in 18 days, that person would be arrested anyway.  The judge 
who is presiding could make that decision. 

Ms S.E. Walker:  But it is in law.   

Mr J.B. D’ORAZIO:  That is the law.  If the judge says that this is outside the scope of the PDO, he can revoke 
it.  That is the safeguard of the system.  However, at the same time, the people who are involved in applying for 
this order would make sure that the evidence that is presented before the issuing authority would have the 
evidence to support their claim.  If it is reasonable, as it says in the act, the order would be issued. 

Ms S.E. Walker:  What if they cannot say when the terrorist act will occur?  Does that mean they cannot pick up 
the person? 

Mr J.B. D’ORAZIO:  They have to provide the evidence for the judge that clearly shows that it meets the 
criteria of the act otherwise the order will not be issued. 

Ms S.E. Walker:  Yes, I know.  If the police know a person is engaging in a terrorist act or has bought all the 
stuff ready for it, and the police have all the intercepts and know it is going to happen but they cannot pinpoint 
when it is going to happen so they cannot use the act, what is the point of it? 

Mr J.B. D’ORAZIO:  If it is reasonably expected. 

Ms S.E. Walker:  They do not know whether it will happen within 14 days so they cannot pick them up. 
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Mr J.B. D’ORAZIO:  If it is reasonable for them to conclude that it will happen in that period, the judge will 
decide whether the order is issued. 

Ms S.E. Walker:  Yes, I know but if they cannot work out when it will occur, they cannot use this legislation.  
That is the problem. 

Mr J.B. D’ORAZIO:  The evidence needs to be presented under the act; otherwise, it does not meet the criteria.  
If they cannot meet it, they cannot meet it. 

Ms S.E. Walker:  I know; so terrorists are on the loose. 

Mr J.B. D’ORAZIO:  The people who are involved in this process have indicated that that is not a problem. 

Ms S.E. WALKER:  I say to the minister that I am having a go at the bill, not him.  It is an important point.  We 
have these people listening in on these terrorists.  They have done everything.  They said they are going to 
engage in a terrorist act and they have bought all the necessary stuff.  The police cannot tell us when they are 
going to do the terrorist act so how can they pick them up?  What is the point of the bill? 

Mr J.B. D’Orazio:  There will be a clear indication of what they are going to do.  If they are going to blow up a 
railway station, we will know. 

Ms S.E. WALKER:  They will not tell the authorities.  They may not say that it will be done within 14 days.  
That is my point.  We know they are going to blow up the railway station but we do not know whether it is 
imminent or within 14 days.  This bill restricts us.  That is my point - terrorists are allowed but they cannot be 
picked up.  What legislation are they picked up under - the Criminal Code? 

Mr J.B. D’Orazio:  There are obviously all the other things, such as the listening devices etc, so enough 
evidence is able to be provided to achieve the outcome of this legislation. 

Ms S.E. WALKER:  We may not be able to say when they are going to carry out the act and therefore this bill 
will not be able to be used.  That is what I am saying. 

Mr R.F. JOHNSON:  I wish to follow on from that point.  The 14-day time limit is very prescriptive.  Even if a 
person is detained under a preventative detention order and it goes before the Supreme Court, which reduces the 
length of time to seven days, the person would have to be released after those seven days.  If the police find 
another piece of evidence in relation to the proposed terrorist act, they then apply for another PDO and they go 
before the court to get that upheld.  That first seven days is taken off the 14 days that they will be applying.  
There can only be an aggregated total of 14 days.  They can come and go, up and down like a fiddler’s elbow, 
back and forwards to the Supreme Court but there is only that one prescriptive 14-day period aggregated across 
the whole lot.  I think that is unreasonable.  This particular clause should be extended.   

Other states have said that 14 days is the appropriate time simply because they are so worried about the human 
rights of the possible perpetrators.  They are putting more balance on the human rights of those sorts of people 
and not enough on the prevention of death and injury to innocent human beings.  These people are 
indiscriminate; they do not care whether they are men, women, children or babies in prams.  They want to kill as 
many people as possible.   

Why does the minister not do something for Western Australia?  He should lead the pack and show that he is a 
man of fortitude by either deleting the clause or doing what the United Kingdom has done.  The UK has 
experienced terrorism, whereas this minister has not.  The minister has not lived with terrorist attacks; I have.  
The minister should lead this state and the rest of the country by at least extending the period to 28 days.  We are 
talking about an aggregate number of days for preventative detention orders.  The people of Western Australia 
should be given a better chance of surviving a planned terrorist attack by extending that period from 14 days to 
28 days. 

Ms S.E. WALKER:  Under clause 6(4) the definition of a terrorist attack also includes a reference to any person 
or property outside the state.  Will the minister explain what that means? 

Mr J.B. D’ORAZIO:  It is true that the accumulative amount of time a person can be detained in relation to an 
imminent terrorist attack is 14 days.  We can have one or two days. 

Mr R.F. JOHNSON:  A person may be held by the feds for 48 hours.  That is two days gone.  We are left with 
only 12 days.  A couple of judges of the Supreme Court may be very keen on human rights, as some of them are, 
and they may be unsure about the case and decide to make it seven days, even though the police may not have 
received enough information to prove their case.  That person would be held for those seven days plus the two 
days they were with the feds; that is, nine days out of 14 days.  It will hamper the operations of the police to 
obtain enough evidence to put these people where they belong for a long time. 
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Mr J.B. D’ORAZIO:  The member should understand that we are dealing with a piece of legislation that is 
taking people’s rights off them.  We need a balance.  The federal government and the states have agreed that the 
14-day period is adequate.  We signed up to that and we are implementing it.  It is very dangerous to talk about 
that period being 28 days. 

Mr R.F. Johnson:  Why is it dangerous? 

Mr J.B. D’ORAZIO:  Because more action is being taken.  The member should understand what we are doing:  
A person who lives in a particular street may not have done anything, but there is a belief that he will do 
something; therefore, he may be locked up. 

Mr R.F. Johnson:  It must be more than a belief.  There has to be factual evidence that he will commit that act 
within 14 days. 

Mr J.B. D’ORAZIO:  He has not been convicted of doing anything.  There is not enough evidence to charge 
him with doing anything.  If we do not have any evidence after detaining the person for two weeks, there are 
other provisions the commonwealth can use.  I refer to orders that can be served on these people to make sure 
they are monitored.  A control order may be issued to confine them to all sorts of places.  The rest of the powers 
apply.  We are creating a specific piece of legislation that means that in specific circumstances someone can be 
taken off the street and locked up to try to prevent something happening or to allow evidence to be gathered after 
the event.  It is a compromise and it is a provision that all the states have agreed to implement. 

Mr R.F. JOHNSON:  Was the 14 days suggested by the Prime Minister and the federal government or was it 
suggested by the states?  It came from a Council of Australian Governments meeting.  We know that every state 
and territory in Australia is Labor controlled.  Unfortunately we do not have conservative-led states, but we will 
in time.  We know that Labor governments are more interested in the human rights of criminals than of innocent 
individuals.  We have seen that over decades.  Did the Prime Minister have to agree to the 14 days because of the 
accumulation of Labor states and territories that have put forward the 14 days as the maximum amount of time 
they would accept for a PDO, or did the Prime Minister and the federal government propose a longer period in 
those negotiations? 

Mr J.B. D’Orazio:  No. 

Mr R.F. JOHNSON:  Basically, which was the chicken and which was the egg? 

Mr R.C. Kucera:  What does it matter?  It was agreed upon by all states and the commonwealth. 

Mr R.F. JOHNSON:  It matters a helluva lot to those of us who have a desire to ensure that innocent men, 
women and children, including babies, are protected from these vicious, nasty individuals.  Members opposite 
may not bother about that, but members on this side are far harder on criminals, particularly terrorists, than 
members opposite. 

Mr J.J.M. Bowler:  You are stretching it. 

Mr R.F. JOHNSON:  I never stretch it.  I am telling the truth.  Is it the weak-livered Labor governments that 
put this proposal forward - given that it was to be uniform legislation the Prime Minister would have to agree - or 
did it come from the Prime Minister? 

Mr J.B. D’ORAZIO:  Under the commonwealth Constitution people can be detained for only two days.  The 
suggestion that in this legislation people can be detained for two weeks came from the Prime Minister, and it was 
agreed to by the Premiers. 

Mr R.F. Johnson:  Why did not you stand up and say that we want it to be longer? 

Mr J.B. D’ORAZIO:  We are dealing with a draconian piece of legislation and we have to be careful to get the 
balance right.  The Prime Minister and the Premiers have done a good job in achieving that.  At the same time, 
we will build in extra safeguards that protect the rights of the people in the community while at the same time 
ensuring that people who perpetrate unspeakable acts in the community will not get away with it. 

Mr R.F. Johnson:  You do not convince me.   

Clause put and passed. 

Clause 10:  Authorising police officers to apply for a preventative detention order -  

Mr R.F. JOHNSON:  Perhaps the minister can give us some more information on this clause, particularly 
subclause (2), which states -  
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 (1) The Commissioner may authorise a police officer to apply for a preventative detention order in 
relation to a person.  

 (2)  The Commissioner must not authorise a police officer to apply for a preventative detention 
order in relation to a person unless the Commissioner is satisfied that there are reasonable 
grounds to believe that - 

  (a) the person is a person to whom section 9 applies; and  

  (b) detaining the person for the period for which the person is to be sought to be detained 
under the order is reasonably necessary for the purpose of - 

   (i) substantially assisting in preventing a terrorist act occurring; or  

   (ii) preserving any evidence referred to in section 9(3)(b). 

Subclause (3), which also is important, reads -  

 An authorisation by the Commissioner must be in writing but, if it is not practicable to issue it in 
writing because of an urgent need to issue it - 

 (a) it may be issued orally; and 

 (b) if it is issued orally, it must be put in writing as soon as practicable after it is issued. 

In this context what does “as soon as practicable” mean?  Is it the same day, within an hour or within a couple of 
days? 

Mr J.B. D’ORAZIO:  This clause makes the commissioner accountable.  When he authorises an officer to 
apply for a PDO, the commissioner must believe that it is in accordance with the legislation.  Under 
subclause (2)(a) and (b) the commissioner must be assured that the evidence put forward by the officer clearly 
meets those criteria.  Subclause (3) refers to problems that could arise; for example, a police officer in a remote 
location may need one of these orders but is unable to apply for it in writing.  In this case “as soon as 
practicable” means exactly that - it could be the same day or the next day, but as soon as practicable he can apply 
for the order in writing.  The commissioner cannot tell an officer to apply for an order without satisfying himself 
that the reason for the order meets the criteria specified in the legislation.  It is about the commissioner’s 
accountability, and the requirements imposed under this legislation will achieve that end.  It also allows for the 
practicalities of dealing with remote areas, especially in Western Australia, which will probably be the one area 
in Australia where this clause about remoteness and the difficulties of getting things in writing will apply.  That 
is why it is here.  It also appears in other parts of the legislation, to try to take account of the fact that we cannot 
always get things in writing at the time the order is required. 

Clause put and passed. 

Clauses 11 to 15 put and passed.  

Clause 16:  No preventative detention order in relation to person under 16 years of age - 

Mr R.F. JOHNSON:  I have a very serious concern about this clause, which prevents a preventative detention 
order being made against a person under 16 years of age.  I know for a fact that that provision is not the same 
across all the other states.  I am trying to find my notes on that matter.   

Mr J.B. D’Orazio:  Can you tell me which states do not have this provision? 

Mr R.F. JOHNSON:  I am coming to that.  I am looking for my pieces of paper.  I want to know how the 
minister can explain the provision that there should be a cut-off age for juveniles under this legislation.  The 
minister himself has said that this is draconian legislation, but it is for devastating, drastic eventualities in which 
terrorists indiscriminately kill men, women, children, babies in arms and babies in prams.  Terrorists do not give 
a hoot who they kill; they do not care if all the victims are civilians and no judicial or police officer or member 
of the armed forces is killed or injured in the explosions they set off.  We have seen it in London, Madrid, Bali - 
incidents there have cost Australian lives - New York and Washington.  If the minister thinks that somebody 
who is 15 years and nine months old is not capable of being used by a terrorist organisation to help plan and 
carry out terrorist acts, he is living in cloud-cuckoo-land.  He need only consider who some of the suicide 
bombers are.  In certain parts of the world some of them are 15-year-old children.  I am aghast that the minister 
believes that a person who is 16 years old should be treated differently from someone who is 15 years and nine 
months old.  Many 15-year-olds today can be extremely vicious, malicious and destructive, if they are in the 
mindset of these terrorist organisations.  Those organisations brainwash young people.  If the minister is serious 
about protecting Western Australian lives, I urge him to remove the reference to age from this legislation.  I have 
enough faith in the police, even if the minister does not, to accept that they will not pick up someone of 10 or 12 
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years of age unless they have absolute evidence that those children are part of a conspiracy to carry out terrorist 
acts.  The cut-off limit of 16 years of age unnecessarily puts Western Australian lives at risk.  I ask the minister 
to take out the reference to the age.  It is not needed.  There are other states that do not have a 16-years cut-off.  I 
am desperately trying to find reference to those that do not.  I have a feeling that South Australia or New South 
Wales does not have an age cut-off. 

Mr J.B. D’Orazio:  I am advised that no other states do not have this age limit in their legislation.   

Mr R.F. JOHNSON:  What about the United Kingdom legislation? 

Mr J.B. D’Orazio:  I have no idea about the UK legislation.  

Mr R.F. JOHNSON:  The minister should have some idea about it.  We have not suffered devastating terrorist 
activities on Australian soil, but they have occurred in the UK.  The minister should learn from other people’s 
mistakes.  I thought there was at least one other state that did not have an age limit.  
Mr J.B. D’Orazio:  I am advised otherwise. 

Mr R.F. JOHNSON:  If that is the minister’s advice, then I accept that advice.  I would not argue with the 
minister’s advisers.  However, that does not change the fact that the age limit specified in this clause should be 
deleted.  
Mr J.B. D’ORAZIO:  Thee commonwealth Attorney-General’s Department advised the Senate Legal and 
Constitutional Legislation Committee that the age of 16 was chosen as it mirrored the Australian Security 
Intelligence Organisation legislation.  The advice was also that the Office of International Law held that that age 
was consistent with Australia’s international obligations.  The member made the comment about suicide 
bombings, so I will provide some examples.  A 16-year-old boy carried out a suicide attack in Tel Aviv on 1 
November 2004.  The youngest of the four London suicide bombers was 18 years old.  In Israel, it was found 
that 73 of 75 suicide attacks were conducted by people aged between 17 and 28 and the other two were carried 
out by people older than 29.  There is no case of a suicide bomber under 16 years old.  In accordance with the 
uniform legislation, the government will not amend the age limit of 16. 
Mr R.F. JOHNSON:  That is no excuse - that the government simply does not want to change this legislation.  I 
have already said that Western Australia could lead the nation with its legislation.  The minister has said himself 
that the youngest person to have carried out a terrorist activity in other countries was 16 years old.  The minister 
obviously has no concern about somebody who is 15, 15 and a half or 15 and three-quarter years old carrying out 
the same suicide bombing as the 16-year-old.  How can the minister justify saying that people aged 16 can be 
done for committing dreadful terrorist acts, killing and maiming hundreds of people, but that people aged 15 and 
a half or 15 and three-quarters should be let off the hook for that.  How can the minister justify that?  He must 
live with his conscience.  He has carriage of this bill, although I know he may not have wanted it.  I seriously 
urge him to do something here because 16 years is not an age that should be prescribed as the minimum age at 
which anybody can be detained under a preventative detention order.  The minister is running a massive risk by 
retaining this provision in the bill.  Can the minister tell me that he thinks that a person under 16 years of age 
could not possibly carry out a terrorist act in Western Australia, killing and maiming hundreds of people, if not 
more?  Does the minister have the guts to stand up and say in this place that that will not happen?  Somebody 
will prove him wrong one day, and I dread the day when that happens.  The minister must make a commitment 
to remove that part of the clause.  All that needs to be done is for the minister to delete the 16-year age limit.  
The minister cannot justify to anybody the view that just because a person is 15 years and 11 months old he or 
she should not be held under a preventative detention order as someone who is planning to carry out a terrorist 
activity, having been brainwashed by some terrorist Islamic group into becoming a martyr by wearing bombs in 
a waistcoat and setting them off in a crowded restaurant.  Is the minister prepared to take that gamble?  I 
certainly am not.  This clause concerns me the most.  The minister has shown intransigence on this clause and on 
the age limit. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 1201.] 
 


